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Dear Mr, Rogers:

The RBast African Industrial Council was established late in 1943 by the
East African Governors' Conference when war conditions - shortage of supplies,
difficulties of transport and the general necessity of increased rroduction ~
made the promotion of industrial developmsnt and an industrial licensing system
applicable to East Africa as a whole a necessity. The Council was assigned the
primary duty of advising on broad policy in regard to the establishment and
development of secondary industries, with particular refersnce to the siting,
financing and selection of types of industries in the three East African main=-
land territories and Zanzibar in view of the fact that the shortage of manpower
and machinery made it impossible for governments to support any rroject not
required for war purposes,

The system of industrial licensing operated under Defence Regulations in
each territory during the war, The rurpose of the system was to prevent a
larger number of menufacturers operating in any one type of industry than
would be able to obtain reasonable allocations of raw materials and to protect
manufactures which necessitated a large outlay or complicated plant. Regula-
tions were drawn up after consultation between the governments and there was
liaison between them in their administration. But the governments did not
consider these regulations best suited to any long-term development of industry,

When the war ended the governments felt that in peacetime the sconomic
advancement of the three territories individually, in view of shortages of labor,
wmaterial, plant and currency problems, would require treatmsnt of industrial
development and industrial licensing on an Bast African basis, The Council
therefore made & comprehensive survey of ths requirements and potentialities
of the area and published its conclusions in its 1945 Report and Recommendations
regarding Industrial Development. In this document the Council pointed out the
need of ensuring that "any new venture commences under ths most favourable con-
ditions attainable in regard to turn-over and technical efficiency. ®xrerience
elsewhere shows the danger in similar circumstances of multirlying small units,"
It considered the lack of protection of pioneer undertakings from unfair
competition an impediment to industrial development in East Africa, and recommended
legislation providing for industrial licensing on an Bast African basis,

The three governments agreed on a common policy of encouraging the develop-
ment of certain secondary industries in Bast Africa through a system of industrial
licensing which would protect those industries from unsconomic competition and
control the siting of new industries., For the rurpose of imrlementing this
policy the High Commission reconstituted the Council at the end of August 1948
through the enactment of the Bast African Industrial Council Order, The same
year parallel Industrial licensing Ordinances were enacted in the thrse territories
defining the licensing duties of the Council.
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The Council, as reconstituted in 1948, consists of twelve members, including
three each from the High Coumission and the three mainland territories. The
Administrator of the High Gommission is Chairman, the Zconomic Sscretsry is
Deputy Chairman and one other official member is appointed by the High Commission,
The three msmbers from each territory, including two non-officials and one official,
are appointed by the Governor of the territory, Sarly in 1952 the former Chairman
of the High Commission wrote that five of the members ware non-officials, seven
were also members of the Central legislative Assambly, and six were also ‘members
of . territorial legiglative -Gouncila, In 1953 the Council consistasd of six non-
official and six official. members, The members hold office for two years and
are eligible for reappointment, The Council may co-opt as many as four non-
voting members, and at the end of 1953 the legal Secretary of ths High Commission
and the Diréctor of the Bast African Industrial Research Organization were co-
orted members. The general practice is apparently to hold two meetings each
year. The quorum is seven and decisions are by a majority of members present,
with the Chairmen exercising a casting vote. The "secretariast" of the Council
is providsd by the Office of the Dirsetor of Froduce Disposal, who is the executive
officer of the Froduction and Supply Council.*

The Industrial Licensing Appeal Tribunal, which hears apreals on licensing
decisions of the Council, includes the Fresident of the Court of Appeal for
Bastern Africa as Chairman and six other persons of whom twc are nominated by
each of the three territoriss and appointsd by the High Commission,

Exrenditures of the Zast African Industrial Council were F171 in 1948,
£237 in 1949, and E5 in 1950, Each year, from 1948 through 195C, each of the
three territorial governments contributed E30,

+ The stated functions of the Council are to advise on questions of rolicy
relating to the industrial development in Bast Africa and on matters which may
be placed before it by the High Commission or any of ths three East African
governments, and to undertake specifiic duties assipgned to it. I have been
unable to find published material giving svidence that the Council has szver
advised the High Commission on questions of rolicy relating to industrial
develorment in HZast Africa or that either the High Commission or any of the
territorial governments has ever requestisd the Industrial Council to advisse
uron any matter of poliecy othser than industrial licensing.

The activities of the Council havs, in effect, been confined to one
specific duty assigned to it - the administration of the system of industrial
licensing, which was provided for first by the parallel Industrial licensing
Ordinances snacted in 1948 in the three territories and st present by new
Industrial licensing Ordinances of 1953, The licensing system, as stated
above, is intended to encourage the development of certain necessary industries
by providing protection to entreprensurs from unsconomic competition - from
losses at the expense of newcomers who would benafit from the risks and experiencs
of the rionser and from a market developed and testsd by him. ILicensing was
also intended to control the siting of new industries to the best advantage of
Zast Africa as a whole, and to vrrotect the consumer and worker.

The 1948 Industrial Iicensing Ordinances provided that no person could
manufacture for sale certsin articles, listed in the first schedule of the
ordinances, without a license granted by the Council., The Ordinances were
enabling acts and items wers scheduled, after recommendation by the. Council in
June 1948, by subsequent resolutions of ths territorial legislative Councils,
The scheduled articles under the 1943 Ordinances wers cotton yarm, cottion piece

* JBG-61 on the EBast African Production =znd Suprly Council,
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goods (not including ¥nitwear), cotton blanksts, woolen yarn, woolen risce goods
(not including knitwear), woolen blanksts, glazed articles of pottery including
glazed ripes and tubes, glazed tubes of esarthenwars, and glazed sanitary earthen-
wagre or stoneware, The 1ist could be extended only by further legislation by

the three territorial legislative Councils. Factories already rroducing articles
to which the legislation applisd automatically securasd licencss, Thess ordinances
also laid down ths grounds on which the Council should decide whether to grant a
license or not. The Council would refuse to pgrant a license only on the grounds
that the capital, technical skill or raw materisls available to the arrlicant
were inadequats to secure the successful establishment and orsration of the
factory and that the failure of the applicant's enterrriss would be likely to
rreiudice the successful developmsnt of ths industry: that factories alrsady
established in the thrss territories had an actual or rotential outrut of the
article in question sufficient to meet the actual or rotential demands of the
consumers in East Africa at a price as favorable to the consumers as the avrlicant
would find neacessary (the Board could take sxport rotentiaslities into account );
and thet the site chosen for the factory was not suitable with respect to the
availability of raw material, electric power, water or fuel, or with respect to
the proximity to the main consuming centers., licensss were granted after con-
sideration of aprlications and objections by a2 licenses claiming he would be
injuriously affected by the grant of a licsnse to the aprlicant. A nerson
refused a license was granted the right of apreal to the High Cormission. The
Council was empowered to cancel a licsnse if ths licensee falled to comnly with
conditions attached. A 1948 amendmsnt vrrovided for a nsw arveal tribunal to be
set up by the High Commission.

In 1949 the Council reviewed the Industrisl Iicensing Ordinances and ex-—
prassed doubts as to whether they enabled the achisvsment of the rrimary objesctives
of providing protection and controlling siting. The legislation could not achieve
the objectives since the Council was unable or restricted in its powers to refuse
an application for a license, This was leading to a situation where as soon as
ons entrepreneur obtainad a license to menufacture a particular item others
tried to follow with the risk that no one factory would be an economic rroject.
One exaumnrle was that after one large textile factory had received a licenss,
another factory in another territory,with the full surrort of the government of
that territory, applied for a license and the Council was unable to refuse the
second license., The three territoriss then enacted parallel amending ordinances
enabling the Council to further rrotesct a new industry from unesconomic comretition
during the sarly stages of its dsvelorment by making at its discretion a daclara-
tion in resresct of a particular industry and on the application of a licensee,
that no similar license should be granted for a reriod not =xceeding five years.
This, briesfly, permitted the granting of an axclusive licenss for five years,

Tha amezndincs ordinancss also rrovided for arreals to the Industrial licensing
Appeal Tribunal by a party eggrievad by thelgrantingof a license to another, as
well as by a parscn aggrieved by the refusal of one to himself, As provided

by thsses emendments, the Council, on aprlication of Calico Frinter's Association
Itd., declarsd on 9 March 195C that no license to establish or orerate & factory
for the manufacture for sale of cottcn yarn or cotton risce goods (not including
knitwear ) should be grantsd for five ysars beginning September 1, 1949 to any
rerson who did not hold such a licedse on that date, It was not envisagsd at
the tims the amsndment was made that the dzclaration would be so wide as to
preclude the grant of licenses to other manufacturers who would not compate in
any way with the licensee for whom the declaration was made., However, aftser

this declaration was made, a comrany which wished to manufacturs cotton textiles
but of a different type than the textilss to which the original license arrliad
made rerrassntations to the Council, The Calico Frinters Association had no
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objection to the commencsment of manufacturing by this comrany, but the Counecil
had no power under the existing law to grant a2 license. To get over tlis
difficulty, amendments wers passed in 1950 which provided that such licenses

for the manufacture of articles with respect to which a declaration had been
made might be issusd with the consent of and under conditions agreed by the
licensee (the Calico Frinters Association Itd.) uron whose application the
declaration was made. The Council was thus eunabled with the agresement of the
Calico Trinters Association to grant a conditional license to the Moshi Trading
Company Ltd., Moshi, Tanganyika, to establish and operate a factory for the sale
of Muscat cloth subject to certain conditions specified by the Calico Frinters
Association (that the cloth should be of the types representsd by the samrlss
submitted by the Association and that no more than 20 looms should be used without
the consent of the Association).

In 1949 when the Council reviewed policy it decided new ordinances were
necessary and complstad a draft of a new industrial licensing bill by Anril 1951,
This was amsnded in correspondence betwsen the governwents and the new parallel
ordinances wers enacted in Tanganyika in November 1952, in Kenya in May 1953,
end in Uganda in August 1953, The three ordinances were brought into force on
the same dats, with the repeal of the existing ordinances,

The new ordinances conteinsd no major changes of rolicy but wers intended to
correct defects in the old legislation. This had proved incarable of ensuring
that accepted policy would become operative in four important aspects: the
encouragement of new industries by preventing unsconomic comretition, the control
of siting of new industries, and the rrotsction of consumers and worksrs, As a
result, as soon as one entrepreneur entered a fi=ld others tried to follow before
the fisld was rroved, with the risk that no one factory would be successful,

The new legislation was drawn up to prsvent un=sconomic comretition not
only for the purpose of encouraging the establishment of new enterrrises, but
also for the maintenance of an establishsd enterrrise not of a monopolistic
character, The new legislaticn provides that the Council at its discretion may
grant or refuse a license, although it must have regard to the considerations of
site, rotential vproduction and demand, transrort, suitability of labor, interests
of emrloyees, interssts of consumers and the general rromotion and development
of industries and the avoidance of uneconomic compsetition. An aprlication
satisfactory in every one of the specified considerations might nevertheless be
refused, provided the:reasonwas given to the aprlicant, who could appeal to the
tribunal, The new ordinances provided that the protection of a license would
be limited to 20 years and that scheduled products in respect of which there is
a valid license would remain on the schedule for 20 years only, unless the Counecil
advised and territorial legislatures approved a longer neriod. Ths new legislatlon
also excluded "cottage industry" (single unit smploying not more than 10 workers
and utilizing no prime mover providing energy in excess of 5 horse-power ) from
the terms of the ordinance, and defined manufacture as covering any change in
substance, character, or appearance. Ths new legislation includes three additional
items in the first schedule of articles which can only be manufactured with a
license. These are fabric spun or woven from soft fibres other than fibres
derived from cotton or flax, steel drums of 5 to 60 gallon capacity of 26 to 12
gauge, and caustic soda other than caustic soda mesnufactured by way of recovery
from a residue resulting from the use of caustic soda in any processes. A4ll
three items were added because of requests from Kenya manufacturers. The new
ordinances also provided that there should be a single Registrar rather than
three Registrars, one in each territory appointed by the Government.
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The remainder of the rrovisions are similar to those of the rrevious
legislation., The Council may attach 6 a license such conditions as it thinks
fit, and, on the aprlicetion of a licensee and with his counsent the Council
may vary or add to conditions., The Council may revoke a licenss &f the licensee
fails to comply with any condition attached to it, fails or ceases to manufacture
the licensed article, or fails to maintain a minimum level of rroduction, The
legislation retains rrovision for the granting of an exclusive licenss for five
years renewable for e further period of five years and for ths granting of
conditional licenses, However, the Tanganyika Ordinance also provided that a
declaration would bs operative in respsct of any onz of the three territories
only if the majority of the representatives appointed to the Council from that
territory voted in favor of the declaration, The right of arreal was not to be
confined to a person refused a license but extsndsd to an existing licensee who
is aggrieved by the granting of a license to another person, The laegislation
provides for an Apreal Tribunal of a Chairman who must be either a rerson who
holds or has held judicial office in Tast Africa or an advocate of not less
than seven years standing entitled to practise in Bast Africa, and six othsr
persons aprointed by the High Commission.

In the six years of the Council's life = through May 1953 - it had granted
13 licenses, of which 6 were subsequently resvoked, and had refused 3 aprlications
for licenses, No licensesd factory, othsr than those in being at the time the
1948 ordinances wers enacted, were in production by May 1953, Among the licenses
granted wers three for the manufacture of cotton yarn and pisce goods, Thsse
were a license granted to Calicc Frinters Association ltd., Jinia, Uganda (Uganda
Textile Industries, Itd.) in resmvect of which a declaration for five years was
made from Ssptember 1, 1949, the license granted to B.A, Svinning and "eaving Co.
1td,, Kisumu, Kenya, in May, 1949, and the conditional license granted to Moshi
Trading Co., ltd. in November, 1951, for the manufacture of Muscat cloth only,
Seven licenses for the manufacture of cotton blanksts were granted, of which four
were subsequently revoked, The licenses still effective are those granted to
Coatsal Textile, Mombasa, in Juna, 1952, to Bandali Jaffer 1td,, Kamrala, in
March 1952, and to Nakuru Industries, Nakuru, in October 1951, No licenses were
granted for the wanufacture of woolen yarn, The only licenss for the manufacture
of woolen riece goods and woolen blankets is held by Nekuru Industries which was
already in existence in 1948, Two licenses for glazed articles of rottery have
been granted and ravoked., By early 1952 only ons arpeal had been lodged against
a decision of the Council and the aprellants did not rroceed with it.

The Association of Chambers of Commerce and Indusiry of Sastern Africa hes
consistently advocated industrial licsnsing on an East African basis. It even
expressed the view - and the Council subsequently recommended - that commercial
legislation should be on an interterritorial basis and that after enactment by
the territorial legislative Councils the ordinances should by resolution of the
legislative Councils be made into a single lagislative instrument orerative
throughout Bast Africa in the form of an Act assented to by the High Commission.
Such a step would not give the Cantral lspgislative Assembly nower to am2nd the
legislation nor vrevent the territorial legislative Councils from amending or
repealing the lepgislation in its arrlicstion to6 its territory, Th2 recommanda-
tion was not accerted by the Governments,

Although the commercial community, as represented in the Association of
Chambers of Commerce and Industry of Sastern Africa, has wholsheartedly surnorted
industrial licensing, there has baen some orrosition to it by unofficial rembers
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of the territorial legislative Councils, rarticularly in Kenya and Tanganyika,
In Kenya lasgislative Council several unofficiasls, including Messrs Welwood,
Iatel ani Havelcclk, orrvosed the oririnal ordinance on ths grounds that it would
trovide for monopolies while they thought competition best, and that it would
lead to friction betwaen the territoriss on the question of the siting of new
jndustries. They exrresssed the view trat the requirement that the legislative
Councils must approve additions to the schsdule was not a safeguard because
government members would force through uniform schadules. Mr, Nicol (Mombasa),
Sir Alfred Vincent, and Mr. Vasey (Nairobi North) favorsd the ordinsnce but
orrosed its provision for appeal to the High Commission., Mr., Havelock orrosed
the 1949 amendment also on the grounds thst it would creats monopolies,

When the new Industrial licensing Ordinances was being discussed in Kenys
legislative Council in May 1953 two of ths Zuropean slscted members, Mr. Havelock
and Mr. Grogan, the two Arab w2mbers, and three Asian wembers, J.5. Fatel, Chanan
Singh, and Zafrud-Deen, opposad it., Mr, Havelock questionsd whether the bill
provided real nrotection to a nsw industrialist against unsconomic comretition,
claiming that he must simrly trust the Council to vrotsct him, He f21t that the
legislation only made trs situation comrlicated, that it was better "to let the
whole thing run by fres enterrrise."l He maintainad the former legislation had
led to interminable arguments between the three territories and asked whether it
would be easisr in the future to get agreement between them as to whsre an industry
might be sited and whether a license should be granted, Mr., Chanan Singh opposad
the legislation bscause "it cuts out the chance of rrowoting free entervrise,"2
Pe insisted it permittezd the granting of ten yesr monovolies and that both workers
and consumars suffer with monopolies, Hs wantad any industrial establishment
engaping not more than tzn workers, whether or not a rrime mover is utilized,
exempted from ths rrovisions of the law,

It.-Col, Ghersie surrorted the Bill, saying he thoucht "in a young, developing
Colony such as this it is wise to maks rrovision whereby you can protect local
industry."> Mr., Harris also surrorted the bill, stating it was not restrictive
of rrivats enterrrise but "in fact, it is an sncouragement for =ccnomic rrivate
enterrrise and rerhaps a deterrsnt to sub-sconomic rrivate enterrrise.”

In Tanganyika legislative Coundéil there was no strong unofficial orposition
to the ordinance in 1948, Ons msmber, Hon. M.A, Carson, asksd whether the bill
was an infringement of sub-clause (b) of Article 9 of the Trustseship Agreement
which prohibits discriminetion on grounds of nationality in watters relsting to
the grant of concessions for ths develorment of natural resources of Tanganyika
Tarritory and concassions having the character of a general monopoly. He made
the roint that the bill depended basically on assessing evarything on the basis
of consumers in Zast Africa. %Bven though raw materials and markets wsre in
Tanganyika, if the Council felt a Kenya industry mst requirements in Tanganyika,
no similar industry would be permitted in Tanganyika, He thought nothing should
be done to prevent the natural resources of Tanganyika beinpg developed. The
Member for law and Order replied that the licensing ordinance did not infringe
the Trusteeship Agreement. The Aprsemsnt allowed ths establishment of wmonopolies
if they were for the benefit of the inhabitants of the territ-ory.5 Although thers
was Jittle oprosition during the dsbate on the 1948 Ordinance in the Tanganyika
lepislative CJouncil, Mr. V.M. Nazerali later stated that st that time "many of
us had doubts as to the success of such control, and wondered whether it could
be operastad witkout placing one territory or snother et a disadvantage."

When tha 1949 amendment was being discussed in the lepislative Council
unofficials expressed the feeling that Tanganyika was not bznafitting from thse
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industrial licensing system, Mr, 2.C, Fhillips from Dar es Salaam said that

when the matter was discussed at tha last meeting of the Industrial Council
pressure was brought to bear on Tanganyika to snact legislation identical to

that cf Uganda and K=2nya, He pointed out that this would mean that a simrle
maiority of the Industrial Council would be a2ble to grant an sexclusive license

for a reriod of five years, He felt that Tanganyila was at a distinct disadvantage
beceuge thers was an immediate attemrt by ths mombers of the other territories

to have scheduled industries cited in the other territories, which its revresenta-
tives believed offered greater advantages than Tanganyika, For this reason he

kag moved an amendment in the Council that no license should be grantsd if the
majority of the members of the Industrial Co?ncil arvointed by the Governor of

any onz of the territories voted against it,' This amendment was seconded by

Mr. Nazerali who said he was not sure the original doubts whether licensing could
orerate without placing one territory at a disadvantage had besn dispelled. Nor
was he certain that the organization set up for this nurvose was "worth its while
or time."® The bill was amended as proposed by Mr. Fhillips, Mr. Chopra and Mr.
DuToit were even more extreme in their orrosition. Mr. Chopra said: "... to some
of us on this dide of the House it is bacoming abundantly obvious that the nrincipal
Ordinance and ths working of the Industrial Council is not likely to benefit this
country very much, I would ask the Government to consider whether, in the best
interests of this country, it would not be a good thing to withdraw from the
Industrial Council and scrap the whole arrangesment altogsether, and let the
Territory's exransion go ahead on its own, which I fesl sure it could do with
graat advantage."9 Mr, DuToit supportsd him., He wanted controls and monopolies
removad and asked that the bill be withdrawn,lC

In Uganda lsgislative Council the unofficials, unlike those in Kenya and
Tanganyika, have apparsntly never expressed orrosition to thes ordinance on the
grounds that it crsates monopolies, C, Handley Bird, during the debate on the
1953 ordinance, complained that it did not give the Industriel Council means to
force the development of the industry for which it had grantsd a license, 4 clause
vermitting the Council to force the monopolist to continuz with his monopoly was
necessary, hs feolt, to protect consumers and workers. He recommendad that con-
sideration be given to the introduction of rules or regulations under the existing
clauses or the introduction at some future date of an a2mending bill to give the
Council power to demand a guarantse if nscessary for the due carrying out of ths
rurrose of the monoproly or to force forfeiture of the license, He felt, however,
that "this type of legislation which covers East Africa in commercial affairs is
all to the good ..."1 The Attorney General pointed out in reply that Clause 11 (2)
already rrovided that licenses granted were subjsct to conditions thz Council
thought fit to imvose,

Government officials, of course, have sunrortsd the indusirial licensing
legialation, maintaining that it has contributed to industrial developmant and
that there are safeguards against monopolies., In 1948 a Kenya official declared
in Iegisletive Council that imrorts, the issuing of new licenses, and changes in
customs rates all provided rrotection against monopoly. When the approval of the
first schedule of items was considersd in Kenya legislative Council officials
wore dissatisficsd with it bscauss it did not include more items, such as cement,
During the debate on the 1953 Industrial licensing Bill in Kenya legislative
Council the Chisf Sescretary of the ¥enya Government said he was convinced that
the action taksn under the sxisting ordinsnces had "contributed substantially
to thes benefit of Iast Africa - and hs 4id not wean to the benafit of only
one country other than Kenya," He was 2lso "convinced thast from ths long-term
roint of vizw this lagislation will ressult in snterrrise coming to Tast Africa
which otherwise would not, That has alrsady harvanad."12 He falt that in time
the bill would contribute towards Zast Africa’s s21f-sufficiency, so necessary to
future exist=ance.
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The extent of interterritorial friction created by the industirial licemsing
system is impossible to determine, The scheduling of nottery was originally
oprosed by Tanganyika members of the Council, and a vrovision was included in
the Tanganyika 1953 Industrial licensing Ordinance that no five-year detlaration
should be made unless the majority of members from any one territory voted in
favor of it. This amendment, réflecting the feeling among Tanganyika unofficials
that the system was operating to the disadvantage of that territory, was designed
to prevent Kenya and Uganda representatives on the Industrial Council from
granting, without Tanganyika's aprroval, further five year "monorolies" to
industries in ene of the northern territories. A Kenya unofficial, as mentioned
above, has referred to constant arguments in the Council. Nevertheless the
Kenya Secretary for Commerce and Industry said in May 1953 ",.. there has
undoubtedly been a good deal of discussion in the rast because the operation of
this law is ... quites rightly complicated but the territories are now, in so far
as the Tast African Industrisl Council is concerned, I think I can say, working
with a very great deal of agreement and that this new Ordinance is likely to
meke the whole procedure very much easisr, I think one can say that the inter-
tarritorial relations are now most cooperative and cordial on this subject"13

Sincerely,

G By

John B. Georg
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I.s.
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