JNH, %85, .87 (PERSONAL-NG COPIES

Hoscow,USCR,
February 17,1937,

Dear u§r. Bogers;

The notes you have dronned here and
there are providing me with a hint &f where yon have
been going, and ¥r. Brodie and Frof. Harper have
inadvertenfly added a few details in writing about
other matters. I should like to be along with you,
as a motor trip through the Southwest sounds very
inviting. ‘

You are good to be s. enthusiastic
about my first article. As a matter of fact it is very
far from the type of thing I hope eventually to be
able tu prepare, but it has done what I wsnted--it has
acted as a test balloon which many persons here have
read and to which munj have SU”casﬁted changes in form
and even in content. So when eventually the first vart
is Chap.I of the general review which we vplanned last
summer, it should be in a more uvnderstandable and
more precise form.

Although it is still scme months ahead
of the preblem, it is not too early to raise the question
of June, You are aware that usually the Institute closes
in May, and with that in mind I had hoped to be able to
take the trip home through Siberia., This year for the
first time there are to be given Government exams, one
each Soviet week for the five weeks in June,the last
being June 29th, sebblhewsh Xt is not clear at the nresent
time, and will probably not be clear for months to come
wheéeher a foreigner weuld be permitted to take these exams.,
e issue has already been raised with my Director,but he
does not yvet seem to wish to express an Opinion either
way .

It is expected that the exams will be
extremely comprehensive,covering material ve have and have
not-covered during the past three years. Whether I could
pass them is a question, although not decis ive for we, as
if I have to pass, well then somehow T can try,anyway. The
Institute 1is gziving me a ctf. anyway of the exams I have
passed with them. These additional exawms would only be

né};ons(at least in titles) of courses already passed,
Eﬂa they would have the added prestige of being Governmentv
exams. Welghing these considerations,my immediate reaction
is to try them,and with that in'mind I have gone ahead and
%tarted raiblﬂa the issue of taking them.

Departure from Noscow by June 29th obviously
rules out a trir home through the Par Fast. The Besses suggest
that summer t.avel out there is anyvthing but nleasant. In additim
T must think of next year. Should this be the last year,it
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would be worth while to make the trip anyway in spite of
dust and heat and fleas. But if I am to return T would no
more reach San Francisco than T would have to rush across the
tltuent for a week with my family and sail back azain.
:nau is not to my 1iking as T dm nof the hardy m*f 1on@?v

an" mpmory r tbourht nf hor Cdreer is tor“vbT 1mn3r%ant
to me, but I never want to 9* like a wizened UP Professor

who has no friends byt his bﬂuxq and his labppatory. T feel
sure that you would not suggest such a nropram e’fq :ry,as the
very us efullness of a man doing wy type of work is to maintain
his contactabllity so that he can s»read by word of mouth

what he has been learnin&. Few peovnle ever read a printec
article,and about alT they do 1s cause neonle to think vou are
workh listening to vhen later ou meet them in conversation.

Vhen .t comes to the question of another year,there
are several elememtc involved., First is as to the oermls ion
to come back. Our original letter to Consul Gmneral Tolokonsky
asked for three years. it was everywhere announced that this
was a three-ysar study. In view of that fact pcrmission must
be raised as a new question when this extension is asked. I
have already writlen a memorsndum to the Comm. of Foreign
Affairs, suggesting that there wight be a fourth year and asking
for their reactions. I shall koow thenm nrobably in a month or
S0.

Assuming psrmission could be gotten, my relationg to

the Institute arise as tﬁe next gquestion., As you know we snoke
of three years from the very start. Last summer you hinted at
a fourth year, and in your last letter vOou mention it prlnwtely.
You are undoubtedly aware that T am anxious not to be a perpetual
student, as wany persons now laughingly call me., Some ovnortunities
of nrdctlce have crupped up Wthﬂ would offer a pleasing variation
in the work. iost of all T should like to work on in a line which
could .lead to teaching as well,but T am fully aware that I know
nothing of teaching and might be a huge ;ailure at it, In any
evsnt this could be worked out if the occasion démanded. They

are ltems to be balanced against a fourth vear.,and the best route
Will have to be chosen with these factors in ming.

Not least of all T must refer to my resolution of celebacy
taken at your suggestion during my work with the Institube. Origingly
it was easy for a comparatively short period of three years. But
as the Marxist says,"Guantity changes cuality',and this is partic-
wlarly true vhen a fourth and perha.s more years are added. For
a good many reasels warriage is the only relation of this nature
I care to contract. You have been very wuch of a Father to wme, and
I feel sure that vou can ve certah that any wmarriage of mine would
not be permitted to interfere with work. Thoze who know me know
that that alwavs comes first. vhereas T wight stave off marriage
for another ysar if I were to come back and start in in America,
it is highy¥ cuestionable whether I could possibly do it when returnim
here. The novelty and tremendous diificulties of the first two vears
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are almost gone. There is nlenty of time now to think of other
things. You know how I hate to think even of becoming a crofchety
0ld batchelor like wmanv I kuow and some we know in common. Ky —
value so far Jas been,l feel,that T am the most normal American
boy. People don't want to listen to a man who has an axe to

grind cr who.gives the impression of being wholly lost in his
work. He grows old and dull before his btime, With all these
things in wind, I have cowme to the cunclusion after.not months
but a vear. of thinking ovcr the nroblem that when my original
promise of three years are up, I shouldfgﬁ least/be free. Whether
T should. immsdiately marry is another thing, but T want to <now

I can look around. Now I never dare dowe.

T recall wost vividly of all cur conversations,that
concerning Mr. Bowman, and the discussion he had with the American
Ueographical Soclety ss to being arpoint:d for life ahd guaranteed
an income. Let there never be a time when I feel that any one
owes me a jobl! I should not want our Institute to keep me a
moment longer than T am useful. T go when I am told,and T ask
for nothing except your statement that I have not disanpointed
the Tnstitute in the work I have alr:ady done., I want you anc
vour advisers to consider the matter in the light of all that has
been raised. You will know that I am only too willing to go on
if that seems advisable,snd will plan for that if nothing is
forthcoming from the Institute as to a change. But if the good
of the Institute demands that younfer single wmen i1l my place,l
am ready tomorrow to sten down,although I never could give up
my interest in the future of the Institute and the men whom it
ch-oses for its tasks.

Unfortunately the Ass't Director of VOKs with whom you
talked last soring has rethred to look arlter his health. T presume
that it does not affect the nolicy of accepting further students
fron the Institute, but it means that one who &nows all abput
it will be withdrawn from the group who 40.

Therzwarmest greetings to the Cranes with whom you no
doubt now are, and may your trip bear good fruit,

Greetings and good wishes,
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Dear John:

Here in California I have wvisited the Ypiversity of
Qalifornia, Leland Stanford, Californis Institute of
Tashnology, University of Scuthern California, University
of Californiz, Los Angeles Branoh, and Pomona College.

T seem Yo have located one or two men of the caliber we
want for the Institute. - , »

At several of the . institutions I talked with Law Sohool
offieials., In each instanoe the man wanted to know how

the Law Inatitute ig organized, how the students are seleoted,
about the ralation of the Institube $o the acurdys, ete.

Such questiong are, of courss, olear beyond my competency

to answer. No doubt g detalled monogrsph on the subject would
not only be weleome, but would have gonsidarable influsnos

on thought here eoncerning legal education.

A distinguished Chinese whom I mat the othar day sald that

the way to understand the present China is through a study

of the nowly developing law and through a study of the seciences.
According to him, all the major ascisnces are developing rapidly
in his country. : ,

At the Unlvereity of Southern CGalifornis, I met an amazingly
interesting paraon - Borie N. Morkovin., He was born near

3¢ . Peteraburg; taken to Prague when young; studied under
Yasaryk; beocame a professer in the Univeral y thare. For 12
years he usually walked Bome from the University with Benes.
Horkovin knew John Orane in Pragus. Now Merfovin %teachss
Cinema Art, ete. A good sort. Apperently friendly to U.8.8.R.

Had two viaits, each of three or four days with Mr. and Mrs.
Crans, whno are very well and seem %o be fully enjoying their
winker at Palm Zprings.

T am here in San Disgo for a 1ittle visit with "Bob®" Geripps.
After one day in San Franoisao, I start sast but will not
reanch the Wew York office for thres or four weeks ag I plan
to visit several more aducational emporiums en route.

Sordial greetings,
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Moseéw;U.S.S.R.,
March 1,1937.

Dear Mr. Rogers;

Of all Artieles in the Bill of Rights in
the new Constitution that granting the right to rest and
leidure draws most comment in the daily press. New as it
is in world Constitutions it attracts attention, which is
increased by still another innovation in Constitutional
drafting~-~the statement of themethod by which the right is
to be made a reality. In this case the section calls atten-
tion to the seven-hour day, the rest homes,and vacation with

pay.

For any one who has travelled in the Crimea
and the Caucasus the whole program of rest homes cannot be
merely a mass of statistics in Pravda. But that is only to
look at the bulldings and see the places as a tourist. I had
to go to one before I felt that I had really seen what 1t all
meant. Only a short time ago the opportunity knocked when a
friend included me on his ticket calling for a day in one of
the many rest homes in the pine woods near Moscow.

Out of bed here in the city when it was
still dark, off on the subway to catch the éight o'clock
electric commutersf train, forty minutes ride in a car crow-
ded with skiiers and skaters and we came to the little station
near the end of the line. Most of our fellow passengers had
dropped off at stops nearer town, so that we were nearly alone.

. A brisk walk on the rutted road through the
heavily laden giant pine trees brought us in fifteen minutes
to the little huddle of houses which was to be our center for
the day. Other huddles had been passed along the road into which
fellow car mates had turned. A loud speaker tuned in on the
Comintern station blared forth the reading of the morning's
editorials in the city papers. It added the one touch of the
city we had left behind. Following the welcoming sign pointing
to the administration building we filed in to be met by the most
cordial secretary, much like those who preside over gatherings
up at Northfield conferences. Presenting our passes for which
we had paid ten rubles we were given a day card with four slips
to be torn off for the three meals and tea.
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Back again across the yard to the dinjmg hall
building,nestling low in the pines with the smoke pouring from
its kitchen pipe we burst in upon another secretary who announced
us' to. the people who had already arrived or who had been staying
at the home as a reward for superior.work on their factory
brigade. Breakfast of bright red salted salmon, kasha cakes, and
coffee filled us up before we rushed out into the yard and :
across tthe: yard to the recreation building to get acquainted.
People were already pouring into the ski hut to find a pair of
boots and some skiss Feeling that we had befter share in the
-distribution . before it might be too late we joined them, but were
told with a grin that here at least there wauld be enough for
every one., :

By the time heavy clothes were on a young ski
instructor swung up and asked who was ready for the day's run.
Although every one is supposed to go as part of the program, one
could stay behind. We were out to be put on our feet physically,
so we took our place in the line and started off over the familiar
flat Moscow countryside., Moscow'!s environs have few hills which
is a blessing for me who find cross-country running enough for
my occasional winter jaunts.

Through narrow little trails,up and over fallen
logs and under branches hanging low with snow we hurried, until
not a few began to hope for a halt. Five minutes was all we got,
and then on down toward a little village far in the distance.
The eight kilometer sign brought protest, and. the nine rebellion,
so that we persuaded the iron man out front to turn back. Luckily-he
did,as it was lunch time and two ofclock before we panted into
our home stretch. What appetites we had! The borsch soup and
boiled potatoess:, stew, and the inevitable pink kiselle filled
us up until sleep alone was possible.

Lucky it was that we did want to sleep for that
was the next thing on the program. By that time my friends had
become acquainted with the most charming girls and we were all
off to the recreation house to be given a heach chair and the
opportunity to sleep. I did succeed in dropping off in spite of
the banter in our .room, but soon the gramophone was going, and
the girls pulled us out for a dance. Of ceurse thegy thought all
Americans were Arthur Murrays. Letters tell me that most of my
former American classmates are regular members of his dancing
school now, but my conservative Glee Club one-step of the late
twenties hardly matches the precise counted steps the Russians
have been. learnming. A
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The bell for tea broke it all up,and we scrambled
for table places in the dining hall to sip our glass of clear
Russian tea and crackers, but that was only an interim, for
back we went afterwards for wore dancing and some community
singing. Soon it was seven and time to gobble supper of cutlets,
potatoes, pudding and tea before slipping along the road to
catch the electric train. To the tune of an accordian off in the
woods we caught the train and were soon back in the subway
Joggling home with that comfortable feeling of having enjoyed
a really first class day. Life in a rest home was no longer
a mystery.

Greetings to you all,

JNH
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PRESIDENT

Send the following age, subject lo the terms on Back hereof, which are hereby agreed to

March 2,1937

JOHN HAZARD
AMCONSULATE
Moscow  (U3SR)

e

HOUSTON TEXAS THINK UNWISE DISTRIBUT'E EIGHTY FIVE TO ANY BUT RESTRICTED
LIST SrOP SUGGEST YOU SOMETIMES PREPARE RATHER DETAILED MONOGRAPH ON

PROCEDURE GREETINGS
ROGERS

THE QUICKEST, SUREST AND SAFEST WAY TO SEND MONEY IS BY TELEGRAPH OR CABLE



ALL MESSAGES TAKEN BY THIS COMPANY ARE SUBJECT TO THE FOLLOWING TERMS:

To guard against mistakes or delays the sender of a cable message should order it repeated, that is, telegraphed back io the originating office for
comparison, For this, onc-half the unrepeated cable message rate is charged in addition. Unless otherwise indicated on its face this is an unrepeated
cable message and paid for as such, in consideration whereof it is agreed between the sender of the message and this Company as follows:

1. The Company shall not be liable for mistakes or delays in the transmission or delivery, or for non-delivery, of any message received for transmis-
sion at the unrepeated-message rate beyond the sum of five hundred dollarsv; nor for mistakes or delays in the transmission or delivery, or for non-delivery,
of any message received for transmission at the repeated-message rate beyond the sum of five thousand dollars, unless specially valued; nor in any case
for delays arising from unavoidable interruption in the workigg of its lines; nor for errors in cipher or obscure messages.

2. Io any event the Company shall not be liable for damages for mistakes or delays in the transmission or delivery, or for the non-delivery, of any
message, whether caused by the negligence of its servants or otherwise, beyond the sum of five thousand dollars, at which amount each message is deemed
to be valued, unless a greater value is stated in writing by the sender thereof at the time the message is tendered for transmission, and unless the repeated-
message rate is paid or agreed to be paid, and an additional charge equal to one-tenth of one per cent of the amount by which such valuation shall exceed
five thousand dollars.

3. The Company is hereby made the agent of the sender, without liability, to forward this message over the lines of any other company when
necessary to reach its destination.

4. No responsibility attaches to this Company concerning messages until the same are accepted at one of its transmitting offices; and if a message
is sent to such office by one of the Company’s messengers, he acts for that purpose as the agent of the sender.

5. The Company will not be liable for damages or statutory penalties in any case where the claim is not presented in writing within sixty days after
the message is filed with the Company for transmission.

6. It is agreed that in any action by the Company to recover the tolls for any message or messages the prompt and correct transmission and delivery
thereof shall be presumed. subject to rebuttal by competent evidence.

7. Special terms governing the transmission of messages under the classes of messages enumerated below shall apply to messages in each of such
respective classes in addition to all the foregoing terms.

8. No employee of the Company is authorized to vary the foregoing. THE WESTERN UNION TELEGRAPH COMPANY
INCORPORATED

o R. B. WHITE, PRESIDENT
i

CLASSES OF CABLE SERVICE

FULL RATE CABLE NIGHT LETTERS
An expedited service throughout. Code language per- An overnight service for plain language communications, at
mitted. one-third the full rate, or less. Minimum of 25 words charged
for. Subject to delivery at the convenience of the Company
DEFERRED HALF-RATE - within 24 hours.
Half-rate messages are subject to being deferred in favor of SHIP RADIOGRAMS
full rate messages for not exceeding 24 hours. Must be written A service to and from ships at sea, in all parts of the world.

in plain language. Plain language or code language may be used.
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Deer Johns

Drring the vast ten days I have been ~t Rice Institute, Houston; Lovisiana
Stete Univereity st RBaton Rouge and Tulane University here, At the two
letter institotions I visied vith law school officials, Everyone I talked
with wéRké interested «Ifh what you were doing and concerned with modernizing
low schnol {reinings At both dniversities, I found mon who sppoered to be
foresrd looking and eoger tc Jearn sbout wha*t is going on in your "Lew
Institete",

Under sopsrste cover ! am sending you the reorint of sn srtiele which
gontaing coriein ideas {i2t wo:ld not be frowned vpon in HOoBtow,.

One of the wefe sore, who haod resd your Columbis Lew Beview mrticle, |
seid thot whet ploesed him perticnlarly wves. t:3t you were go well informed
thot yon wrote from sn inside and mt from en ovtside point of view,

t4dss Comion writes frenm iew York that Professor Knight of the "niversity of
“hiengd, hes asked for sr\mrgl copine of your article far nge in one of
his el agses,.

GCordial grectings,
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Moscow,USSR.,
March 13,1937,

Dear Mr. Rogers;

: Democracy is one of the key words

of the new Constitution. Few articles or talks fail

to compare the democracy of the Soviet Union with that
in bourgeois countries, Comparisons range from des-
criptions of Tammany Hall methods in America to ex-
planations of a more subtle influence in the impreg-
nating of English workers with bourgeois conceptions
and ideals. Soviet writers point out that this pressure,
whether it be open or disguised,makes possible the
continuing in power of policies and officials rep-
resentative of the bourgeoisie alone. Statistics are
given to show that the factually unrepresented workers
outnumber these bourgeols elements. Soviet orators
explain that democracy in fact exists only within this
dictatorial bourgeois minority who rule the majority
composed of working and peasant masses.

In coutrast to such a state of affairs,
Soviet pamphlets point to the,dictatorship of the prol-
etariat as a dictatorship of the majority over the
minority. During the early revolutionary stage the min-
ority cannot hope for a democracy which will include them
even juridically if not factually. The only democracy can
be that within the working and peasant masses, and within
the party which leads these masses as their teacher,

Even this democracy within the Party is
not always observed as 1s explained by this weekls directive
from the Plenum of the Party..Although Party Rules have
always called for election of Secretaries and Committees,
the new directive calls attention to the fact that this
rule has been very generally ignored. Zhdanov,Secretary
of the Leningrad Party Committee, goes further in his speech
at the Plenum to give scores of specific instances of this
violation of democracy. The Party now demands that the
rules be obeyed, and that democracy be reinstituted in its
highest form--the secret ballot. The directive calls for
this correction of procedure as an essential forerunner to
true democracy as provided for under the new Constitution.

This Constitution introduces throughout the
country the principle of secret voting and equal electoral
rights for all citizens. There were sceptics who read these
provisions in the draft of last June whQ have been waiting
to see what would be done to make these rights realities.

200
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This week they begin to see an answer to their queries.

The directive of the Party now makes the first step by
reaching back to the heart of the whole electoral system,
into the organs which under the Constitution alone have

the right to nominate candidates for general elections to -the
Supreme Soviet and other governmental bodies.

Article 141 of the new Constitution provides that
candidates be put forward by various organizations, in-
cluding the Party, the Lenin Young Communist League, the
Trade Union, and other public organizations. Elections of
delegates to governmental bodies will take place on the
basis of these #ists of nominees. The mghod in which these
organs might choose their nominees was left wholly un-
mentioned in the Constitution. Sceptics suggested that in
the methodi of nomination lay the key to control and in
consequence the test of the measure of real democracy which
would exist. If voting on the organization's nominee were
to be by show of hands, it did not seem improbable that
candidates could be favorite sons. A review of the recent
Party directive may throw light on this vital point.

As has been pointed out the Plenum of the Party
now directs all Party groups to return to the observance of
Party rules from which many groups are reported to have
strayed. Except for elections to the Central Committee no
elections have been secret within the Party, andiin many
cases there have not been even open elections for long
periods of time. As men and women were withdrawn from
Party Committees to be transferred to other regions for
special work,their places were not filled by by-elections,
but by appointment from above(cooption). This went so far
that many secretaries of Party Committees were never
elected, or if elected it amounted to little more than the
ratification of an appointment from above.

The directive points out that such a system permitted
the growth of intrigue in that deviationists could"pack"
lower committees without giving the run-of-the-line Party
members in these lower groups any chance to express their
own opinion. It was found out later that the brake which
might well have served to keep out deviationist apointees
had been abolished. Previously the rank and file had proved
good judges of sincerity and orthodoxy of persons whom they
elected. Recent trials showed the extent of danger lurking
in the appointive system, when high officials may fill
responsible positions with friends and in some cases accom-
plices.

In an extensive revelation of abuses the order
emphasizes the need for reinstituting frequent secret elections
within the Party. But it goes further in demanding that the
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same principles be introduced in other organizations, the
Lenin Young Communist League, and the Trade Unions. In P
this instruction lies a clue to the measure of democ&@c&‘.
to come. If other elective positions are filled by the
secret ballot method, it seems most probable that nom-~
inees for general elections will alsoc be chosen in this
way. Extensive democracy becomes more apparent as the
cho%se-of candidates is putoon the basis of the secret
ballot.

Not without preliminary preparation has this
order come. After the assassination of Kirov in December,
1934, the great Party cleaning began which was destined
to eliminate a goodly percentage of the membership.

After the Trial of the first Trotsky center of last

August further checking of documents was carried out. In
each case new revelations were made. Some disclosed per-
spns who had fraudulently acquired papers and Party cards
of members killed years ago in the civil wars. A change

of domicil had served to cover up the whole false identity,
and only a rechecking with friends of the deceased made
possible the disclosure. Now that the ranks are cleaned
and only trusted members remain the secret ballot may not
be msed as a tool of class enemies.

Party members tell of the changed feeling

already apparent as secretaries realize that they are now
wholly accountable to the members of their cell. Democracy
means democracy,and the secretary who has lorded it over
his comrades or who has fallen down on his job now knows
what will be his lot some time between now and the end of
May when all Party elections must be completed. Even the
sceptics as to the future of democracy begin to say,"This
is going farther than we expected."

After all that has been in other letters I hardly
need remark that no Russian would ever suggest that this
move opens the way for a potential return to capitalism.
Democracy means democracy of the toilers. There is a ma jor
prenise. Marxists believe that no class revolution can be
brought about within limits of the ballot box. Democracy
in any state can be no more than democracy within the con-
fines of the class society represented by the ruling class.
Marxists do not look for the evolution of a workers! state
by means of the ballot box in bourgeois countries. That is
why they ridicule the Soeialist Party as crying fruitlessly
in the dark. If evolution to another form of class soclety
is not possible in bourgeois states, the Marxist sees no
reason why ong should expect io Ske in the tollers! state
an evolution back to bourgeois capitalism by the route of
the ballot box.

JNH
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Charge to the account of INSTITUTE OF CURRENT WORLD AFFAIRS-B22 Fifth Ave, $

I__—_——\ = CHECK
LASS OF SERVICE DESIRED
FULL-RATE

HALF.RATE DEFERRED ACCT’G INFMN.

NIGHT LETTER
ABLEGRAM
Patrons should check class of ser- |
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\m‘:‘glf‘l’,“’lt‘f;‘gmmed ( R. B. WHITE NEWCOMB CARLTON J. C. WILLEVER
PRESIDENT CHAIRMAN OF THE BOARD FIRST VICE-PRESIDENY

Send the following bject to the terms on back hereof, which are hereby agreed to

Merch 15,1937
1co
JOHN HAZARD

AMCONSULATE
MOSCOW  (USSR)

SARASOTA FLORIDA BEEN VISITING BICKEL STCP URGE FOURTH YEAR AND
STATE EXAMINATIONS IF PERMISSION OBTAINABLE STOP QUITE WILLING

MODIFY OR EVEN WAIVE RESTRICTION WILL WRITE SOON GREETINGS

ROGERS

THE QUICKEST, SUREST AND SAFEST WAY TO SEND MONEY IS BY TELEGRAPH OR CABLE



ALL MESSAGES TAKEN BY THIS COMPANY ARE SUBJECT TO THE FOLLOWING TERMS:

To guard against mistakes or dclays the sender of a cable message should order it repeated, that is, telegraphed back to the originating office for
comparison. For this, onc-half the unrepeated cable message rate is charged in addition. Unless otherwise indicated on its face this is an unrepeated
cable message and paid for as such, in consideration whereof it is agreed between the sender of the message and this Company as follows:

1. The Company shall not be liable for mistakes or delays in the transmission or delivery, or for non-delivery, of any message received for transmis-
sion at the unrepeated-message rate beyond the sum of five hundred doilars; nor for mistakes or delays in the transmission or delivery, or for non-delivery,
of any message received for transmission at the repeated-message rate beyond the sum of five thousand dollars, unless specially valued; nor in any case
for delays arising from unavoidable interruption in the working of its lines; nor for errors in cipher or obscure messages.

2. Ibp any event the Company shall not be liable for damages for mistakes or delays in the transmission or delivery, or for the non-delivery, of any
message, whether caused by the negligence of its servants or otherwise, beyond the sum of five thousand dollars, at which amount each message is deemed
to be valued, unless a greater valuc is stated in writing by the sender thereof at the time the message is tendered for transmission, and unless the repeated-
message rate is paid or agreed to be paid, and an additional .~ -ge equal to one-tenth of one per cent of the amount by which such valuation shall exceed
five thousand dollars.

3. The Company is hereby made the agent of the sender, without liability, to forward this message over the lines of any other company when
necessary to reach its destination.

4. No responsibility attaches to this Company concerning messages until the same are accepted at one of its transmitting offices; and if a message
is sent to such office by one of the Company’s messengers, he acts for that purpose as the agent of the sender.

5. The Company will not be lable for damages or statutory penalties in any case where the claim is not presented in writing within sixty days after
the megsage is filed with the Company for transmission.

6. It is agreed that in any action by the Company to recover the tolls for any message or messages the prompt and correct transmission and delivery
thereof shall be presumed. subiect to rebuttal by competent evidence.

7. Special terms governing the transmission of messages under the classes of messages enumerated below shall apply to wessages in each of such
respective classes in addition to all the foregoing terms. ,

8. No employee of the Company is authorized to vary the foregoing. THE WESTERN UNION TELEGRAPH COMPANY

INCORPORATED
R. B. WHITE, PRESIDENT

CLASSES OF CABLE SERVICE

FULL RATE CABLE NIGHT LETTERS
An expedited service throughout. Code language per- An overnight service for plain language communiecations, at
mitted. one-third the full rate, or less. Minimum of 25 words charged
for. Subject to delivery at the convenience of the Company
DEFERRED HALF-RATE within 24 hours.
Talf-rate messages are subject to being deferred in favor of SHIP RADIOGRAMS
full rate messages for not exceeding 24 hours. Must be written A service to and from ships at sea, in all parts of the world.

in plain language. Plain language or code language may be used.



Dear Benj;

Your New Years Card was a pleasant
reminder of home. *any thanks. And may I once
again apologize for making so many requests of
you for diaries etc. You certainly do fulfill
the orders well, for this 'five year diary with
ghe key was a beauty and Jjust did the trick

or me.

I am going: to soon start sending
home some boocks which I no longer need here,
but which I want on that side. It is very
incomvenient to carry them through Furope, and
the mall seems the best. I shall send them
by Registered Book post, and each package will
be numbered. Please if you can put them in some
corner where no one can bérrow them or los®a
them as they are now mostly out of ppint and
irreplacdible and invaluable to me. Let me kiiow
if any package fails to cdme so that I can
check at this end. :

I have another request for some of
my letters. Would you be good enough to send a
set starting from the beginning in Sept 19234 to
Miss Ruth Hardy,l15 West 67th St.,NYC, together
with a reprint of the Columbia bLaw %eview article.
Also include her on the list for new letters.
While I am on the subject ‘of letters I begin to
worry lest some of the copies of the first year
run out. Would you be good enough to get one copy of ¢
each letter I have written, including the typewritten
cipies of the first three letters and put them aside
for me, If you can, I should appreciate your taking
them out to a bindery and getting them bound up-~
one volume for each year here, and then I won't lose
them, Blue fabricoid is wy favorite color binding.
They can lable them on the back just LETTERS, J.N.H.,
and the years--1934-1935, and 1935-1936.

Sorry to bother you agdain. Goodness knows
when this will stop. Greetings to you and many good
wishes for a pleasant spring.

Yours sincerely

ot
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CORRECTING MISINTERPRETATIONS COF

SOVIET IAW

———

As early as November 1, 1956 the first attack was aimed at
E. B. Pashuksnis, Dirsctor of the Institute of Soviet Organization and lLaw
of the Aeedemy of Sciences, Editor of the magazine, Sovetskoe Gosudarstvo,
representative of the Soviet Union at the International Conference on
Criminal law, author of hasic textbooks on Soviet law, and generally accepte
ed as one of the most authoritative writers on principles of Soviet law,

Although at no point mentioning the assceiation of Pashukanis
with the theory attacked, P. Yudin quoted many Marxian theoreticians to
show a theory which all knew to be Pashukanis's to be wholly wrong. Yudin
criticized the theory that the state as an organ of compulsion had started
to die ilmmediately after the revolution on November 7, 1917 and would
continue to progressively become leas important until it hed wholly withere
ed away. In his attack Yudin restated principles frequently reiterated in
Lenin's State and Revolutiong defining the true method in which the state
would wither away, Yudin criticized in genersl those who did not under=
stand that the state apparatus must be strengthened constantly during the
preliminary stage of socialism. No withering away can oceur until people
have developed habits of order, and distribution has reached such a stage
that wants are satisfilad,

Yudin needed to do little more than quote the oft-cited
words of Stalin at the XVII Party Congress® pointing out that the dialectic
process of development of the state called for strengthening rather than
dying during the transitional period of soclalism., Strengthening must now
take place until the state finds itself unnecessary like a hollow shell
without any further functions to perform.

Yudin's attack apparently had little effect upon Pashukania’
career, for he continued to publish, In the same journal% as that in whigh‘*
Yudin had made the original exposure Pashukanis wrote in s manner which has
sinee been characterized as showing that he had forgotten nothing and had
not learned from correctlons previously levelled at him,.

1. See P. Yudin, Sotsializm i Gosudarstvo (Socialism and
the State) (1936) Bolshevik, Ne, 21, Nov, 1, 1936, at p. 26

Be "The stete may die completely when society has put inte
practice the rule:; 'from each according to his ability, to each according
to his needs', i.e. when people are so accustomed to obeerving the basic
rules of living together,and when their work is so productive,that they
will voluntarily toil according to their ability.” See V.I.Lenin,State and
Revolution, VII Selscted Works (Moscow, Eng.ed.,1935-36) 88

3. "e are in favor of the state dying out and at the same
time we stand for the strengthening of the dletatorship of the proletariat,
which represents the most powerful and mighty authority of all forms of
state which have existed up to the present day. The highest possible develop~
ment of the power of the state, with the object of preparing the conditions



2e

for the dying out of the state:that is the Marxist formula, Is it 'econtra~
dictory'? Yes, 1t is ‘'contradictory'. But this tontradietion is a living
thing and completely reflects Marxist dlalectics.” See 2 J, Stalin,
Leninism (Moscow, eng.ed.,1934) 342,

4., See E. Pashnkanis, Sovetskos Sotsialisticheskoe Pravo (Soviet
Socialist law) {1936) Bolshevik, No.22, Nov, 25,1936, at p. 20

e e e 36 s o e e e ok e ol kol skl sk sk Skl sk ok ol ek

Pashukanis was apgointed on November 16, 1936 as Vice Commissar
of Justice of the U.B.S.R.” and delegated to the division which was %o

draft a wholly new set of codes in accordance with the mandate of the

Stalin Constitution® He had become a candidate for eleetion to the

Academy of Sciences and was rumored to have had much to do in the preliminary
work connected with the draft of the new Constitution.

January 20th mrked the first open attack on Pashukanls beceause
of his harmful theories, when Pravda’ published Yudin's commentary on the
magazine Sovetakoe Gosudarstvo, This time most of the attacks were
directed against Pashukanis by name. He was openly c¢riticized for his
theory of the progressive dying away of the state. He was also eriticised
for the errors of those who wrote articles in his magmzine, Some of thess
articles had suggested that an exact time might be set for this dying away
of the state, namely st the end of the Sscond Five Year Plan, i.e. 1938,
Back in November ¥udin had ridieuled any such attempt at prophesy,pointing
out that lLenin had said that the process must be lengthy and that no date
could be set?

Pashukanlis was even attacked for a theory which he had discarded
back in 1930 under pressurse, In the '20%'s he had expressed the idea that
all law arose from the relations of the market place, as an outgrowth of the
need for control of exchange and trade.? His critics had asked how such &
position could be tamable unless one were to deny that slaveholding society
and feudalism had law, for exchange and the market place achieved their
greatest development only later under capitalism., Only then wasg trade and
exchenge the chief characteristic of soclety, Such a restricted interpre«
tation of the source of law was polnted out as harmful to the further develops
ment of law in the Soviet Union, for what future could thers be for law in a
soclalist state where capitalist trade relations no longer were to continue?

The basic assumption of Pashukanis as to the source of law in the
market place had led to his other theory that law started to wither away from
the date of the revolution and would probably disappear at the end of the
Second Five Year Plan which had been announced as being the date for the
arrival of socialism. The logic was clear; pnce law is a toel to regulate
private trade of a capitalist nature, it will no longer be needed when
soclalist methods of trade and exchange replace the old types.

To withdraw from this theory whieh was so geverely attacked in
1930 Pashukanis published another pamphletlO in which he admitted his error
and renounced his theory. This retraetion does not seem sincere to erities
of today who find Pashukanis even today clinging to the theory of the dying
out of the state starting from the first day of the revolution. These crities
f£ind that no one could hold te this theory if he had really discarded the one
in which it has its root,.
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5¢ Order of the Presidium of the Central Executive Committes of the
U.S.3.R., see (1936) Izvestiya, No. 266 (6123), Nov. 17, 1936 at p, 1

6., This new provision first appeared in the law of July 20,1938,
Sobr, Zak. 1 Resp. 3.3.,3.R.,1936, I, Ho., 40, Art. 338, Sec, 3, It appears
as Art. 14 {u) of the Stalin Constitution,

7. See P, Yudin, Protiv Putanitsy, Poshlosti i Revizionizma (Against
Confusion, Platitudes, and Revisionism), (1937} Pravda, No. 20 (6988),
Jan, 20,1937 at p. 4

8. See V. I. lenin, op.cit,supra,note 2 at 88

9. See E. Pashukanis, Obshchays Teoriya Gosudarstva i Prava (Moskva,1929)
{The General Theory of the State and of Law)

10, Za Markso -Leninskuyu Teoriyu Gosudarstva i Prava (Moskva,1931)
{For a Marxist-Leninist Theory of the State and law)

3%11l1 another error was found in Pashukanis's method of thinking.
He was found not to be a dlalectic~-materialist, Yudin went to the root of
the evil in laying Pashukanis's inability to think correctly to the poor
philosophical training which had been going on in the Soviet Union. Pravdall
published his demand that philosophy end its highest form, dialectic materialism,
be taught in a mors efficlent way,.

This error of Pashukanis smounted to the following. He had overe
looked the principle of Marxian dialectics that "quantity changes quality®,
These words are only a tag to label a whole process of thought, basic in the
philosophy of dialectic materialism, To explain them I use the classic
example of the dollar bill, When a dollar bill is in the hends of a single
person it serves only as a means of satisfying the property demand of that
person in a very limited form., But increase the quantity to five milliom.
They ars not merely the means of satisfying a property demand five million
times as large as in the first situation., They are much more since they are
now the source of control and power out of all relation to the mere numeriecal
increase represented, Increase in quantity has changed the very quality or
nature of the thing involved. To be sure the form is in a restricted sense
that of dollar bills in large multiples, but in a broader sense the form of
the whole has changed with the increase in numbers because the five million
now amount to a method of control of society, a tool by which power to govern
may be grasped or menipulated,

Pashukanis saw that many features of Soviet law were the same as
those in bourgeolis systems, He compared the 1823 Civil Cods of the ReS«F.5.Rs
with the Swiss Civil Code and found them in meny articles identificl. He ex-
plained the use of these outwardly similar forms by saying that the "substance"
was all-important and that the "form" was dmmaterial.

As early as the Fourteenth Party Congress (1925) Stalin had
eriticized Sokolnikov for a similar misunderstanding of the concept of "forme,
He pointed out that "form®” itself changes after %t is taken over by the_ pro=
letariat and used in the struggle for socialism, 2 stalin guoted Leninld yno

had compared the State Bank with the 0ld Tsarist Iﬁgerial State Bank and showed
how different they were, sven in form, although sach was called a State Bank.
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11, See M, Mitin and P. Yudin, 0 Filisofskom Obrazovanii v 8.8,5.R.
{Philosophical Education in the U.S.S.R.) (1937) Pravda, No. 55 (7021),
Feb. 25, 193?’ at pp. 2-3

12, "The point is not that trade and the money system are methods of
tcapitalist economy', The point is that the socialist elements of our
economy, struggling with capitalist elements seize these methods and tools
of the bourgeolsic for the purpose of overcoming the capitallist slements;
that these sociallst 2lemehts use them with success against capitalism,use
them with success for building the socialist foundation of our economicea.
The point is, therefore, that thanks to the dialectiecs of our development,
the functions and the designation of these instruments of the bourgeoisie
are changed fundamentally, in prineciple; they are changed for the use of
socialism to the damage of capitalism." See J. Stalin, Politicheskii QOtchet

Ts, K. XIV Stezdu V,K.Pe(b) (Moskva,1933) 71 (The Political Report of the

Central Committee to the Congress of the All-Union Communist Party(bolsheviks))

13, Bee V.I.lLenin,Sochinenye,Vol., XXI p. 260 Works to be sure both
were banks, but only in name. Substance had changed in that one served
capitalism, while the new one served socialism; but form also had changed
since the new had not only the function of safeguerding funds and giving
credits, but these credits had to be given in accordance with the require~
ments of the plan. The new State bank even had a funetion never before
known in serving as a central accounting control orgsn for the whole of
socialized economy. Lenin criticized any one who could not see that here
even the form had changed. '

Paghukanis has made the sams error in the field of law. He has
failed to understand diamleetically that form must change as law is taken
over by the proletarist and turned to its uses, His crities point out that
this is not mere danger in theory but a very real danger, for given a cone
tinuaetion of bourgeois forms, there must be a continuation of bourgeols
substance as well, A soclalist state administering bourgeois law is like
a Parisian merchant keeping an aristoerat in his home as a servent., Any
day this servant may provide one of the links by which a Louls XVIII may
sweep back into power.

Should one smile at this tempest over theoriss Soviet Jurists will
point to the harmful practical effect Pashukanis's theories have had on the
development of Soviet law.

Civil Law

In the fisld of Civil law his influence was marked. Believing that
the state was slowly withering away as soclalism became predominant, he
sdvocated the departure from the teaching of eivil law, He thought it was
only a law regulating relations of men under the trading condltions of capitale-
ism, and as such no longer of importance as the last remnants of capitallism
disappearsd, His influsnce was felt in that the course in civil law given
in the then legal Paculty of the Moscow University was abolished, and in its
place was substituted a course delegated to the study of Economic-administrative
Lew (Khoxyaist-vennce Pravo?. This was a field of law needed to regulate the
formetion, operation, and llquidation of government corporations, the Qlavka
which directed them, and the Commissariats of which they all were a part. It

was a law defining the masechinery of government. Regulation of the relations
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between individuals were relegated to & few hours at the end of the course
and given apologetically as a survival still necessary because capitalisd
relationships had not as yet been wholly liguidated,

The chief text bookn in the subject replacing I.P.Stuchkat's classic
three-volume workl on Soviet Civil lLaw was named Soviet Economic-adminis-
trative lLaw, It appeared under the joint names of Pashuksnis and L. Gintsberg,
who was -soon after appointed Soviet Trade Representative in Paris. A shorter
ecourse for use in outlying law schools was similarly labelled,t

14, Rurs Sovetskoego Khoz 1atvennoﬁo Prava (pod.red. L. Gintsberga
i B, Pashukanisa, Moskva, 1935 Vole 1) VOl. 2 of this seme course appeared
later in 1935 under the editorship of Mikhail Dotsenko, former member of the
Institute of Red Professors and criticized in the same breath as Pashukanis
by Yudin in his article, cit, supra,note 1. Both books have now bsen with-
drawn from eirculation. '

15. P, I. Stuchka, Kurs Sovetskogo Grazhdanskogo Prava, (3 volse=-
2nd ed. Moskva, 1931) Stuchka was second Commiasar of Justice following the
left Soceialist Revolutionary Stelnberg, who was withdrawn from the position
very shortly after taking

These books had not long appeared when the Stakhanov movement swept
into being. Property of a new type, the result of earnings and not of trade
and speculation became a pressing reality. The people who were gequiring i1t
proved to be those on whom the government looked most hopefully to raise the
leval of production to the point needed for socialism and eventual communism,
They were the herces of the ecountry, and the success of the movement demanded
that their property relations bs regulated snd their property interests be
protected, The result was an attack upon the theories expressed in the
Gintsberg~Pashukania book. Interestingly snough the attack was levelled
only at Gintsberg, and no mentlion was made of Pashukanis., The attack was led
by Professor Gregory Amfiteatrov who pointed out that now eivil law was of
the utmost lmportance.

Amfiteatrov had been the Professor who, together with Stuchks,
had given the old course in c¢ivil law in the Moscow University. 3ince then
he had continued to leeture in the course on Economic-administrative law as
glven in the Moscow Law Institute, which in the interim had become the success-
or to the Legal Faculty of the Moscow University., He called for & reappraissl
of civil law in the light of new conditions., His demands were soon to be well
supported, for with the appearance of the draft Constitution dh June 1938, there
were found meny sections dealing with rights §° personal property, to savings,
and to the protection of personal 1nterests.

16, See B.M.Rubinshtein, Sovetskoe Khozyaistvennoe Pravo (Moskva,l935)

17. Prof, amfiteatrov's first attack was in his Review Lecture in
Econcmic-Administrative Law glven Jan. 10,1938 at the Moscow Law Institute.
Nothing was printed until amfiteatrov's article on the same subject in (1936)
Sovetskoe Gosudarstvo, No. 4 p. 84 at 9C.
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18, Art, 7 (second part) ~"Every collective farm household, in addition
to its basliec income from public collective enterprise, has for its own use a
plot of land attached to the house and, as personal property, an auxiliary
establishment on the plot, a house, produce animals and poultry, and minor
agricultural implements --in accordance with the statutes of the agricultursl
artel,"

Art.10 ="The right of personal property of citizens in their income
from work and in their savings, in their dwelling houses and auxiliary house=
hold economy, their domestic furniture snd utensils and objects of personal
uge and comfort, as well as the right of inheritance of personal property of
citizens, are protected by law,

That civil law has come back was evidenced in the renaming of the
law course "Civil and Economic-Adminisigative Iawn, Text books have come
out in new editions bearing this name, It has been emphasized that
civil law and the rights of individuals must take precedence in the teaching
of the course and the writing of future texts. Pashukanis was now blamed for
the former error, since he headed and combtrolled the Institute of Soviet
Organization and lLaw in which the various faculties of the law Institute
held their discussions and reeeived their inspiration.

Crininel Law

Pashukanists th§§ of the progressive dying of the state was
reflected in ths projectd Tor a new criminal code. These appeared annually
from 1930 to 1935, and although not adopted, their influence was large on

the teaching of criminal law and on the application by the courts of an old
code which they thought destined soon 4o be changed. These projects called
for the elimination of the so~called "dosage" system,by which sach section

of the 1926 Criminal Code had provided for a certain upper and lower limit

of punishment within which the court might use its discretion. Pashukenias's
projects called for a code which did no more than deflne types of dangerous
acts and left punishment wholly to the discretion of the court in sach case,
Ne more upper limits should be declared since they were relics of the old

teye for an oye'! principle of revenge which he thought not in keeping with a
theory of criminal law based upon social defense, He falled to see that counte
less variations in the punishment for the same type of act would result in
confusion and lack of confidence in the courts. Social defense demended
similarity of application,and that was possibly only when the various crimes
were not only defined, but definite punishments prescribded,

Pashukanis's projects even went so far as to leave out any discussion
of the difference between acts committed with criminal intent,with eriminal
negligence,and without negligence at all. This elimination of the danger of
these different types led to weird decisions in People!s Courts, One in leningrad
even missed the point entirely of an act, Two actors were engaged in a stage
duel. The pistol with its blank exploded nearer the head of one of them than
was ususl. His skmll was blown in on the brain and death resulted. Without any
examination of the state of the skull,the court found the crime of "causing
death through negligence”{Art.139 Crim.Code), The court did not even apparently
¥now thet there was a difference in the degree of negligence depending on whether
it amounted to criminel negligence or not. On appeal the case was reversed and
the appellant released, since expert evidence showed that the deceased's skull
was ten times thinner than was ususl and that no one could bave known that it
would collapse when subjected to such a minor explosion. The case is pointed
to as evidence of the harmful practical results of the mistaken emphasis of
Pashukanis on the task of necessity of teaching.the various elements of erime.,
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19. See B.M.Rubinshtein,Sovetskoe i Khozyalstvennoe i Grazhdanskoa Pravoe
{Moskva,1928) and Uchebnoe Posoble Diya Prakticheskikh Vanyatil
po_Sovetskomu Khogzgisﬁvennomn 1 Grazhdanskomu Pravu ipdd.red.G.N.Eﬁ?gteatrov
1 7.7, Grishin,Moskva,i956)

20, For summary of projects,see N. Krylenko, Proekt Ugolovnogo Kodeksa
Soyuza S.5.R., 1 Problemy Ogolovnoi Politik (Moskva,l935) 3«25 (Problems of
Criminsl Isw Policy)

labor law

Pashuksnists subordinate, irofessor Zin Grishin, had published the
authoritative text book on Labor Law? expressing the view that Ia gr Law
applied only to workers and clerks, dbut not to collective farmers,” who were
in fact not employed laborers but part owners in the cooperative agricultural
artel, He falled to distinguish between labor Law and the Labor Code. He
should have said that Labor Law applied to workers, clerks, indishdidal peasants,
and collective farmers, but that for convenience of administration the Code of
Labor Laws applied only to workers and clerks, while pessants and collective
farmers were governed by the land Code and the model charter of the Agricultural
Artel, The error might have seemed only academic, had it not led to the article
of Prof. N. Alexandrov, writing in Sovetskoe Gosudarstve for December, 19368 (No.6).

Alexandrov drew the conclusion that if we assume that Labor law
applies only to workers and eclerks, then Chap. X of the new Comstitution which
contains many provisions on Labor lLaw should apply only to workers end clerks.
Such an interpmetation: would have deprived peasants and collective farmers of
the Yenefits of the Constitution's guarantees of work, of leisure and of rest.
Both Grishint's maéor assunption and Alexandrov's resuliing conclusion have been
roundly attacked. S

International law

Pashukanis had come t0 be the chief spokesman for the Soviet Union
in the field of Internmational lLaw. His book, "Outline of International Laww?%
was a vigorous attack on Professor Eugene A. Xorovine whose books had made him
since the reveolution the best known internmational jurist in the Soviet Union.

Professor Korovine's books®® had formed the basis for the only
review of Soviet B inciples and practice of Soviet International law yet to
appear in English“?, His books had been translated into Germen and Japanese
and published in the respective countries. Korovine had expressed the theory
that form chanzed with substanee and in conaeguence the International Law used
by the Soviet Union in its relations with bourgeols states was a new ‘'Intere
national Iaw of the Transitional Period', He pointed to the innovations intro-
duced by Soviet practice: the abolition of ranks in the diplomatic service as
between Ambassadors and Ministers; the accrediting abroad of Trade Delegations
with full righbds of diplomatiec immunity; the refusal to recognize capitulations
as subject to protection in International Law} espousal of a definition of
aggression and anti-aggression pacts.

Korovine found that although the forms had been taken from
practice of bourgeois stetes, when used by the proletariat and the proletarian
state in the struggle with bourgeoils states, the resulting law wes in essence
a wholly new form of International law,
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Pashukanis in attacking these theories of Korovine denied any such
development of a new form of International law. He saw only the old forms
used now as a tool of the proletariat, The Trade Delegation and the Soviet
tPolpred*® he considered as little more then new sppendages on a great body
of law which remained unchanged.

On this point Pashukanis is now attacked for failing to grasp the
essence of dialecticeasl change in the form. It is & change resulting from
the person who is now using the law, who had himself been changed from a
bourgeois ruler to the proletarian class,

The Future

Up to the present time the approach has been one of criticism of
Pashukanis's theories. WNo attempt has as yet been made to outline what the
future course will be, and of necessity the change will not be swift, Une
doubtedly it will not be fully known unbtil the new Codes are published, and
at present that is not believed to be possible before the end of ths year if
then.

21. See Zin Grishin,Sovetskoe Trudovoe Pravo (Moskva,l936) (Soviet
Iabor law).

22. Idem,p.30

23, Grishin was attacked by leontev, Ob 0dnoi Vrednol Teorii (One
Dangerous Theory) (1937) Pravda, No., 57 (7023), Feb. 27,1937 at p. 4.
Alexandrov was attacked by Yudin in op. cit. supra note 1.

24, E. Pashukanis, Ocherki po Mezhdunarodnomy Pravu {Moskva 1935)

25, Mezhdunarodnos Prave Perskhodnogo Vremeni (Moskva,1924)
(International Law of the Trensitional Period) and Soyremenoce Mezhdunarodnoe
Publichnoe Pravo (Moskvae-Leningrad, 1926 {Contemporary International Public

Law), Recently he wrote a review of Taracouzio's book which ambdunts to a
regtatement of Soviet theories. See XLIX Harvard Law Review {1936) 1392

26. Ts A. Taracouzio, The Soviet Union and International law (N,Y,
Maemillan,1935).

March 18,1937,



JNH...%WSR..20 (Personal)

Moscow,USSR.,
March 25,1937.

Dear Mr. Rogers;

Professor kitchell Franklin's article
on Edward Livingston came as a pleasant surprise for
two reasons; it is evidence of the fact that in some
American Law Schools there is appearing a liberal an-
alysis of the character and functions of law, and it
shows that our own American tradition has turned out
men whe were willing and capable. to put 1liberal idesas
into practice.

- I was most pleased to read the quotation
from Mr. Justice Holmes's Comuwon Law in which the Justice
analyzes the interrelation between "form" and "substance.
Way back in 1881 he apparently pointed out how a new
society takes forms from the old, fills them with a hew
substance, and in so doing in fact creates a wholly new
form., It is this very point which Pashukanis failed to
grasp and for which he is now being criticized. But I
have written fully of that in another place and will not
expand at this point. I should like to know whether Mr.
Justice Holmes was a dialectician because he studied Hegel
and Marx or merely because he was observant and able to
analyze what was going on around him,

Of particular interest to one whe works in
a code country are the remarks on the use of codes instead
of precedent, and the advantages of the application of codes
analogically. This latter process is constantly observable
here, and it does differ from our own method of elaboration
of codes by court decisions, which then take on all the
sacredness of the principles of stare decisis. The Supreme
Courts of the USSR and RSFSR from time to time issue instructions
on the method in which the code should be applied, many of*
these instructions amounting to writing in a new section of
the code for nearly analogous cases. A case in point is the
expansion of Art. 595 of the Criminal Code on banditism to
cover any murder committed in a particularly violent way
even though committed by only one perscn. But these are only
instructions, based undoubtedly on practice and specific cases,
but nevertheless dssued not asza court decision but as an
instruction. Perhaps by doing this there is avoided any
possibility of a resurgence of principles of stare decisis,for
an administrative order can never be credited with sacredness,
and in consequence is more easily changed when needs reguire.

Professor Franklin's treatment of practice and
theory raises some questions in connection with my own paper
on Soviet Law. I there said that theories are changed as
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practice shows them inadequate. This is essentially what
Pref. Franklin also says. I am criticized for belittling
theories of soclalism and communism, which are pointed

out as unchanging. Only minor theories change, and then
wholly in keeping with the major theory of which they are
only a tewporary offshoot. Thus inheritance during the

NEP and up to the Stalin Constitution was egplained on

the theory of temporary social insurance to exist only

$0 long as government social insurance benefits were not
adequate to care for widows and orphans. With the Stalin
Constitution(Art. 10) inheritance is declared a right of
personal property. In consequence inheritance can no longer
be considered as a temporary means of social insurance. The
theory on which it is explained has changed from social
insurance to a right inherent in the right to own personal
property.

Some people might say that the whole theory had
changed. To be sure the explanation of the retention of
inheritance under soclilalism has changed, but this is
entirely in keeping with the original theory of the devel-
opment of the state through socialism to communism. During
the first stage when capitalist property still existed as .
represented by private ownership in the means of production,
no inheritance could be permitted as a right inherent in
private property, for that would permit the continuing of
capitalist elements and the continuing of support for these
elements. In consequence the right was at first abolished
and then reinstituted temporarily to provide for a need not
vet met by social insurance. But now all capitalist property
is liquidated. No one but the craftsman owns means of production,
and his are of a nature too small to matter. In contrast
workers have in many cases amassed large amounts of property
as a result of their own toil. It is personal property entirely
in keeping with the principles of socialism, and it must be
protected since those who earn it are the ones on whom the
further development of soclalism rests. They are the ones
increasing production to such a level that communism can be
more than a utopia. Protection of these rights while the worker
lives is not enough. He must be certain that property he rearns
will benefit his children, for only then can the incentive
to work and earn continue beyond the point where immediate
personal needs are satisfied. Thus inheritance of personal
property becomes a right guaranteed in the Constitution, and
any idea of inheritance as social insurance is unnecessary.

Here is the problem--how to explain this change of
theory within the confines of a theory which never changes,the
theory on which the Marxian guides his ppogram for the dev-
elopment of the state through socizlism to communism. We may
have to coin a new word for theories with®a theory, so that
the blg basic theory is not belittled when we talk of theory
changing with practice.
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I am very anxious to hear about the men you found
to come over next year. May I suggest that you take them down
to Washington at your and their earliest convenience to talk
it over with the people in the Soviet Embassy. Visas have
been coming slower this year according to all reports, and
I think it would be very wise to get the whole affair in
the hopper as scon as possible if they are not to be held in
New York next fall.

I have talked informally with Habicht about findhg
rooms for them. We are agreed that it is going to be practically
impossible to duplicate my luck. The recenstruction of Moscow
has resulted in the tearing down of many buildings and the
temporary crowding of those that remain. I do not know of any
rooms around now at all. Hablecht feels that Intourist is not
interested in caring for students except in special cases. You
would be wise to talk over the matter of student's quarters
in hotels or elsewhere when you are in Washington. Prof. Harper
thought there might be a sort of dormitory, but I have never
heard a word about it since.

Mr. Davies tells me that M#r. Crane is coming over
in June. Is that so, or only a pogsibility? I did not realize
that you and #r. Crane both knew M¥r. Daviess I only found it
out just shortl® before he sailed back to the States. He was
indeed cordial in talking with me and showed unusual interest
in Soviet law.

Spring should be herz as Easter is around the
corner. But we still have cold wet weather andvdark skies. The
only one who bemoans the passing of winter is Prof. Robinson
who came too late to enjoy it. He and his wife seem to be
enjoying their visit. Joe Barnes 1s a great addition to the
colony, for he 1s a very charming fellow, and one who 1is
well informed on all theissues involwed in this pictygre. Duranty
leaves tomorrow as benny has ome back. No doubt you will see
him soon again yourself.

All good wishes for the spring, and may you have
time to write me about the new men and their plans.

Yours sincerely,

JRH



