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Some Reflecticns On Becent Chapges in Turkey's Pepal Code

by Thomas Goaltz

The recent flood of Kuwdish refugees out of and then back into Irsg
has hrought the attenticon of the world on the fate the Kurds.

But while the future of Kurdish rights in Irag is fully in the public
eye, remarkably little attention has been devoted to the subject of the
Eurds in neighbdring Turkey--uvhere the aajority of the world's astimated
30 million Kurde live,

And in Turkey, profound changes are the word of the day, alkeit
disguised keneath the legalese of nev amendments to the constitution.

Ta an outsider, the aggressively entitled Law on Combatting Terrorism
would not appear to have anything to do with the Kurds at all, but only
represent a hodge-podge penalties for various security-raelated crines.
The word "Kurd", for example, is found novhere in it.

But the new bill, passed into law on April 12th, 1881 is significant
primarily for what it does not say—-for it has replaced a series of
articles in the 1882 constitution which pertained to '‘thought crimes'.

Dating back to Turkey's first constitution {largely inspired by the
basic lawvs of fascist Ttaly) thought crime in the most recent edition of
the Turkish constitution was covered in Articles 141 and 142, which
barned communist thought, word and deed. Balated articles popular with
political prosecutors included Article 146, or trying to averthrov the
congtitution; Article 125, or challenging the territorial integrity of
the state; Article 144, or Defaming Turkey from Abroad and the strange,
logic-twisting Law 2839, which effectively made speaking Kurdish a crime
by barruing all languages in Tukey other than those used as the primary
language of a state with which the Bepublic has diplomstic relations.
Also thrown out of the old constitution was Article 163, or attemphing to
set up a3 state kased on religion. With the exception this last, all of
the old laws were used to suppress Kurdish national feeling.

The result is that at least on paper, Tukey has taken a major step in
avercoming palitical and social taboos. And yet, despite the apparent
progressivenass of much of the legislation, there is deep concern in
certain circles that rather than representing a real step down the path
of democratic-pluralism, the constitutional reforms are simply a means of
beguiling the population inte believing themsslves more free, while
allowing even more power to ke consclidated in the hands of the state.

Thomas Goltz is an ICWA Fellow investigating Central Asia, with an
emphasis on the Turkic Republics of The Saviet Union.
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Few would dizagree that the Turkish constitution of 1938 was
inadequate in many ways. Drafted under the watchful eyes of the martial
law regime fallowing the 198Q military coup, the docuient contained much
that would be regarded as an affront to human dignity, but was passed hy
some 93 percent of the papular vote in a referendum that ne-one has ever
seriously challenged. This suggests, perhaps, the very pro lawv—-and-order
sentiment prevalent among mast Turks at the time, wha felt relieved that
someaone was able to put an end to the country's bloody political cul de
sac of the late 197Q0s——even if by means of an army coup.

But times change, and as the martial law command was gradually
replaced by civilian authority, elements of the military-designed
constitution were incareasingly called into question. Although it
praceeded by fits and starts, the process might be said to have reached
its penultimate point with the election, by parliament, of then Prime
Minister Turgut QOzal te the presidency in 1989. In so deing, Ozal becanme
the first civilian president of Turkey since the 1950s, and the first
such civilian with any real autharity.

On the day of his inauguration in Ankara, Qzal set the tone for
reviging thase elements of the caonstituktion he found questionable,
promising to protect and enhance three basic freedoms he thought
essential for the further development of Turkey: Freedom of Endeavor,
Freedom of Belief, and Freedom of Thought.

What he meant hy the first is relatively straightforward: the remaval
of the state, te the extent possible, from the national economy—a
pramise that has essentially been kept. The raticnal behind this, he
gays, is that withaut econemic freedom, a people cannot be democratic and
vice—versa. It might sound trite and superficial, he peinted out, but a
majer reagson for the succession of coups and dictatorships in the
develaping world ig the lack of a free market ecaonomy, and the related
copstraints on pelitical thought.

By the second pillar, or Freedom of Caonscience, Ozal meant religian,
or the lifting of constraints impesed hy the state upon bhelievers. An
example is the de-hanning of women's head—scarfs in public institutions
like schools and univergities. To dyed-in-the-wacl secularists of the
Ataturkian tradition, this means allowing fundamentalism and chscurantism
te re—infornm the body politic; ko QOzal and thoge who share his views, it
is ko recegnize Islam as a fackt of life in Turkey. Nekt only will Islam
not just go away, but it may well serve as the basis for the moral,
madern, Muslim society Turkey hag heen searching for since the 1920s.

The third pillar, or Freedom of Thought, may seem redundant abouk the
ability ta think and thus helieve what ane will, hut in Turkey, the
notion has a different connotation. Here, it addresses itself not only to
issues like the ahility ta believe in communism and socialism or
religion, but algo to helieve in an identity beyond the narrow
nationalisn impased hy Ataturk——namely, the freedom te be coneself, even
if that self is identified as being a Kurd.

And it is thig last peint which has received particular criticism, nat
only from the right——whe fear the unitary state establisghed by Ataturk to
be threatened-—but by the left, whe feel that (Ozal has qutmaneuvered them
on a pressing moral issue. Still others accuse the President of having
manipulated the issue in a sinister way, delivering all the accoubrements
of ethnic freedom, but with none of the substance.
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And there wauld seem ko be grounds for cancern. Although Qzal has heen
very specific in his pronouncements on the issue, declaring that he has
lifted the tabaa on "native languages" (IE: Kurdish), and although there
has been a sudden effervescence in Kurdigh culbure in the way of music
cassetkes and even epic paems, the Law far Combatting Terrorism actually
increases penalties for using Kurdish in public gatherings (like a
palitical rally) from one year ta five years. There may be a significant
gap between 'official' and 'real' Turkey, buk even laws that are
unenforced today may well be enforced tamorraw, legal experts say.

More in keeping with the name and spirit of the, law are the very heavy
penalties impeosed on thase found guilty of terrorism in the future. Jail
terms have been increased by more than 50% for those convicted of
terrarist activity, with convicts te bhe incarcerated in special
penitentiaries designed as much for solitary coenfinement ag for keeping
in line with 'Buropean standards.'

Extreme critics even suggest that the release of tens of thousands of
inmates from the nation's prisens——an impoartant emotianal part of the Law
for Combating Terrorigm——was achtually designed to allow the authorities
greater contral aver future inmates: wassive prison-yard demonstrations
and hunger strikes prevented a redistribution of prisoners the last time
the gavernment attempted to create a special institution for palitical
crimes. Now the task of isgclating new inmates will be facilitated by the
fact that there will be so few cthers "inside" to express solidarity.
Even the recent release is criticized, because rather than describing the
event as an amneshy righting the wrangs of the past, 0zal termed it a
"eanditional release", thus in no-wise suggesting that the government had
made an error in Jailing the released prisaners in the first place.

Still, the numbers were impressive: Of the 46,000 prisoners in
Turkey's 649 maximum and minimum security priscns and reform schools for
crimes committed prior tao April 4th 1991, and for those still on trial,
19,664 were released by April 28th, with the total number of released
prisdners expected to reach 42,000 within six months.

Of those released in the first few weeks of the law, 17,469 were
sentenced as common criminals, while ancother 1,146 were being detained on
thase charges; Another 1,048 were sentenced for specific political crimes
(anarchy and terrorism), including more than two score on 'thought crime
charges': 50 were released after vieclating Article 141; 32 for viclating
Article 142 and five for viclating Article 163.

Only ane prisaoner——former Diyarbakir Mayor Mehdi Zana——was in prison
for violating Law 2932 due to his insistence on speaking Kurdish in court
while an trial far other charges which were suhsequently dropped.

The means of effecting this massive release from detentian was the
one-time reductiaon of prisen terms. Thase individuals imprisoned for ar
charged with comman crimes prier to the April 4th cut—~off date are now ta
he released after 1/5 of their terms; lifers after serving eight years;
death-row inmates after serving ten years. The question asked by many,
thaough, is whether there is a hias in favar of convicted murderers and
drug dealers and against palitical prisoners, and specifically against
thase of the leftist or separatist persuasion: most of this generic group
of prisoners were charged under Articles 125, 141, 142 and/er 146 for
which tHe terms of sentence reduction are quite different from the terms
mentioned ahove for common cériminals: release after serving 1/3 of the
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gentence if inside far a set period of time, release after 15 vears if in
for life or release after 20 years if sentenced toe capital punishment.
Mast right-wing political prisoners, in cantrast, were charged accarding
to Article 336, which effectively reduced their crimes of political
vialence and murder te comman, every—-day vialence and murder—-—and thus
made them sugceptible te the more lenient terns.

This alleged glant is reflected in the fate of the inmates on death
row at the time of the conditianal releage (no one has been executed
since 1984). According f£a the unabashedly leftist magazine 2000'a Dogru,
of the 275 inmates awaiting executian, 197 are leftwing/separatist, 23
are right-wing, 54 are comman and four are Palestinians (convicted on
charges of international palitical nurder ). Of the leftists, only eight
will he or have been released after having served the minimum 10 yvears
requirted of "nen—pelitical” death row inmates, the rest having to wait an
additional nine years ta complete the requisite 20 years needed for thaose
convicted an political charges. The 23 rightist, meanwhile, have been or
are to be releagsed as soon as they have served 10 years, along with all
the common criminals awaiting execution.

Mere ominous still, the law is very vague an the definition of what
congtitutes a terrorist act, and precigian in defining a crime, any
Jurist will tell you, is the essence of a law.

As an example, in addition to armed acts of viclence against the state
by separatishs, the new law leaves open the question of the guilt of
peripheral collaharators. Journalists who report on the on—-going
guerrilla war in the sautheaszt and disclaose names of informers or
officials involved in the conflict might well fit this amorphous
categary, as wauld publishers who run articles contrary ta perceived
gavernment interest. This would seem tao be a direct contradiction to the
governmental claim that ‘thought crimes' have been abolished.

The law is also weak in terms of preventing abuses like police
Larture. Faormerly, a prasecutor could (and did} demand the remaval of &
policeman ar at Eﬁhfecurity person from hig or her office while an
investigation washmounted, whereas the new law allows a suspected
torturer to stay an the jaob until after conviction.

Qzal defends the more draconian aspechs of the new law by saying that
it is only directed at 'those who have no respect far the bhasic rights
and freedoms {(of others) and who wish by force and vialence to change the
parliamentary democratic system,' and that the obsgessive concern in sonme
circles for the vagueness of the law is exaggerated.

"I don't think there is much to say regarding this issue," he said,
"Demacracies must protect the basis for their legitimacy against those
who use force, and therefor make legal arrangements to deo so. The new law
is in no way different than that seen in western countries.”

As for the relative comforts the new law presents, Qzal choses to
reflect an the gsituation of the United States in the 19503, at the height
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